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NTSB Order No. EA-3687

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 23rd day of Septenber, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12297
V.

JAMES E. NORRI S,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Jerrell R Davis, issued on April 22,
1992, following an evidentiary hearing.” W deny the appeal.
Prior to addressing the nerits of the appeal, however, we nust
resol ve a nunber of procedural matters.

Respondent has filed two briefs, both ternmed appeals. He

may have been unaware that the notice of appeal, due 10 days

'The initial decision, an excerpt fromthe hearing
transcript, is attached.
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after the initial decision is issued (i.e., My 4, 1992), need be
not hi ng nore than a one-sentence statenent. \While such a notice
was filed by his attorney, respondent concurrently submtted a
22-page "Initial Formal Appeal,"” wth approximately 50 pages of
evidentiary attachnments. The Adm nistrator replied, treating
this first docunent as respondent's appeal brief (although the
brief itself was not due until June 10, 1992). On June 9, 1992,
respondent filed a "Formal Fifty Day Appeal Brief," a 45-page
docunent also with additional attachnments (sonetines referred to
here as the second brief).

On July 7, 1992, the Adm nistrator noved to strike the
second brief, as well as the attachments to the Initial Forma
Appeal , and copi es of other docunents that had separately been
sent to the Board. These docunents include a 30-page letter to
Presi dent Bush, with an equal nunber of attachnents, and various
mat erial in connection with, anong other things, an enpl oynent
gri evance respondent had filed with the FAA. Respondent replied
in opposition to the notion to strike.

On July 9, 1992, respondent filed a "First Supplenent to the
Formal Fifty Day Appeal Brief,” with an attachnent. The
Adm nistrator, on July 22, 1992, noved to strike this filing as
wel | and, again, respondent replied.

We grant the notions, in part. W agree with the

Adm nistrator that the attachnments to the Initial Formal Appeal,
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and the three separately filed sets of documents® are not
properly before the Board. They are new evi dence that respondent
has not sought or received permssion to file. See 49 C F.R
821.49 and 50(c). This applies to the first supplenent to the
second brief, as well.?’

W w il not strike respondent's second brief. It was
properly and tinely filed, and there is nothing in our rules that
prohi bited respondent fromfiling a |l engthy notice. That the
Adm ni strator wongly assuned that the first docunent was the
brief is no basis to deny respondent the opportunity he is
provi ded under our rules. In light of our ultimte concl usions,
however, we need not address the Adm nistrator's request that, if
the second brief is accepted, he be given an opportunity to
respond. We will, however, strike the attachnments to the second
brief, for the sane reasons as previously given.

In the initial decision, the |law judge affirned the
Adm ni strator's energency suspension of respondent's airline

transport pilot and flight instructor certificates.”® The

l.e., the May 25, 1992 letter to the President, with
attachnents; the June 17, 1992 neno to T. C. Accardi, wth
attachnents; and the August 3, 1992 letter to F. Giffin, with
attachnents.

In an attenpt to avoid future filings of this sort by
respondent, we point out that, so long as the Adm nistrator has
denonstrated that he had a legitimate reason to question
respondent’'s qualifications, we will decline to consider other,
al l egedly inproper, reasons respondent has suggested for such
action. See discussion, infra.

‘Respondent wai ved the requirenment (see 49 U.S.C. 1429) that
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ener gency suspension was based on respondent's failure to undergo
reexam nation, as ordered by the Adm nistrator, thus violating
Section 609(a) of the Federal Aviation Act of 1958, 49 U. S C
1429.

Under our decisions construing this section, we have held
that, where the Adm ni strator has reasonabl e grounds for
requiring a reexam nation, and the airman does not submt to one,
the Adm nistrator may suspend the airman certificate until

proficiency is denonstrated. See, e.q., Admnistrator v.

Phillips, 1 NTSB 615, 616 (1969), and Adm nistrator v.

Harrington, 1 NTSB 1042, 1043 (1971).
In this case, as grounds for requiring reexam nation, the
Adm ni strator alleged that respondent failed successfully to
conplete two training courses (a July 1991 turbo jet flight
course and a Septenber-Cctober 1991 light twin refresher course).
The Adm nistrator also alleged that respondent: 1) violated a
cl earance and becane disoriented during a ground trainer exercise
on Septenber 9, 1991; 2) becane disoriented and unable to | ocate
the destination airport during a Septenber 10, 1991 flight; 3)
failed a proficiency check ride and was found unqualified in a
Cessna 172 on Septenber 17, 1991; and 4) was again found
unqual i fied after a flight check on Cctober 24, 1991.
Respondent's answer admtted his refusal to undergo
reexam nation. He alleged that he was required to submt to
(..continued)

t he Board di spose of this emergency proceeding within 60 days.
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trai ning and eval uati ons despite his objections, and w t hout
bei ng provided flight currency hours to which he was entitl ed.
He al so cl ained that he was not advised that he was being

eval uated, and believed he was sinply engaging in currency
flights. He denied being unqualified or perform ng bel ow course
m ni mum standards.® He clained, instead, that he was being

di scri m nated agai nst during training, evaluation, and check
rides. Because this last issue is central to respondent's
position throughout the proceeding, and is the primary natter he
rai ses on appeal, we address it first.

On March 17, 1992 prior to the hearing, the |aw judge
granted the Adm nistrator's notion to exclude evi dence regarding
discrimnation via selective prosecution and treatnent of others.

He viewed evidence of the FAA' s treatnent of others as
irrelevant to the applicable standard here (i.e., did the
Adm ni strator have reasonabl e grounds to question respondent's
conpetence). In contrast, however, he al so considered the
nmotivation of involved FAA enpl oyees as rel evant to whet her the
FAA' s behavi or was reasonable. Therefore, he all owed exam nation
of the witnesses to inquire into their feelings toward

respondent.

°He did, however, adnmit to certain faults in his
performance. See Answer at Paragraphs 4 and 7 ("had difficulty
| ocating Santa Paul [sic] Airport"” and "was unable to perform
certain tasks satisfactorily during this [October 24, 1991]
flight").
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Wt hout deciding whether the | aw judge's approach was
appropriate in allow ng questioning regardi ng FAA wi t nesses
nmotivations and feelings toward respondent, we have no difficulty
denyi ng respondent’'s clains that he was entitled to present
evidence of racial discrimnation generally or that the | aw
judge's deci sion deni ed respondent due process. As we stated in

Adm nistrator v. Ringer, 3 NTSB 3948, 3949 (1981):

The | aw judge in cases such as this one fulfills that
[statutory] duty by reviewing the Adm nistrator;s [sic] re-
exam nation decision in light of the Board-inposed

requi renents that such requests, objectively viewed, be
reasonable. This does not nmean that the |aw judge or the
Board ny [sic] invalidate a re-exam nation request sinply
because sone factor, or factors, other than pil ot conpetence
may have been responsible, in whole or in part, for the

i ncident or accident underlying it. It nmeans only that, the
Adm ni strator, to have his request upheld, nust denonstrate
a reasonabl e basis for believing that pilot conpetence could
have been a factor [in respondent's performance]. \Were
such a basis has been shown, it is of no legal significance
that the airman involved may differ with the Admnistrator's
judgnent as to the necessity for the examniation [sic].

Thus, even where there nay be other reasons for the

Adm nistrator's action, if the evidence raises a reasonabl e
guestion about respondent's qualification to perform under
particular certificates, the Adnm nistrator's demand for

reexam nation will be affirmed. Accord Adninistrator v.

West norel and, 5 NTSB 871 (1986), recon. den. 5 NTSB 877 (1986),

di sm ssed as noot Westnoreland v. NTISB, 833 F.2d 1461 (11th Cr.

1987).
The reason for this position should be clear. Reexam nation
iIs not a sanction; it is a request in connection with
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certification in the interests of safety. Adm nistrator v.

Smth, 2 NTSB 2527, 2530 (1976). It is the Adm nistrator's duty,
in carrying out his aviation safety responsibilities, to cause to
be reexam ned any airman that appears unqualified. It is our
duty, also as a safety and public interest matter, to affirmthat
reexam nation order if objective evidence is offered to support
the Adm nistrator's concerns, regardless of any other matters
i nvol ving that airman or other possible reasons for the FAA s
action. Accordingly, we affirmthe | aw judge's procedural
ruling.?®

To prove that he had a reasonable basis to order
reexam nation, the Adm nistrator offered the testinony of
| nspectors Meyer, Swanson, and Chri stopher, all of whom worked
Wi th respondent. |Inspector Meyer flew with respondent on the
Septenber 10th and 17th flights. Inspector Christopher was the
check ride inspector for the Cctober 24th flight. |nspector
Swanson was respondent's supervisor. In addition to
participating as an observer in the October 24th flight and as
the controller for the Septenber 9th ground trainer exercise,
| nspect or Swanson spoke with instructors and ot her personnel at

the FAA training center, to investigate the possible causes of

‘W further note that respondent has other forums for his
discrimnation clains and is pursuing them The nerit to them
if any, may be resolved separately and, handled in that fashion,
do not conprom se the Admnistrator's responsibility to ensure
pil ot conpetence through demandi ng reexam nati on when, for
what ever reason, a reasonable doubt has been rai sed.
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respondent’'s unsuccessful conpletion of the two courses.

All three witnesses testified, based on their personal
observations of the above flights, that respondent did not have
the necessary skills, and that many of his errors were of the
type that would not be expected from much | ess experienced
pilots. See, e.qg., Tr. at 182 (respondent |acked understandi ng
of fundanentals). Errors included failure properly to use
various cockpit instrunents, difficulty with navigation,
inability to nmake basic cal culations such as airspeed and wei ght
and bal ance neasures, and failure to remain at assigned altitude
or to control aircraft attitude. In the Cctober 24th flight,
respondent was found unsatisfactory in nine areas, when just one
woul d have resulted in failing successfully to conplete the
exercise. Tr. at 562. |Inspectors Swanson and Meyer testified to
havi ng expl ai ned his i nadequate performance to respondent and
reviewed certain areas with himas suppl enental assistance.
According to them respondent did not question the inspectors
anal ysis of his performance.

At the hearing, respondent offered a different version of
events. Hs failure to performsatisfactorily during flights and
ground training was due to a m sunderstandi ng of instructions, or
to harsh and unfair treatnment. For exanple, his poor perfornmance
at the training courses was due to a conbination of |ack of
currency training (not provided himby the FAA as allegedly
required) and to instructors either being unusually hard on him
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or intending to fail him’ Allegedly, the Cctober 24th flight
went poorly because, by this tine, the pressure of all these
events nmade himunable to fly, and has nmade hi m seek psychiatric
care. Second brief at 3.

The | aw judge upheld the Adm nistrator's order, finding
there was sufficient evidentiary basis in the record to support
reexam nation. He also concluded that respondent was not
racially discrimnated against in connection with the courses or
flight evaluations. Tr. at 798. 1In reaching this finding, he
noted respondent's original, witten evaluation of the July
trai ni ng course, which contained no reference to raci al
discrimnation.® The |aw judge al so noted that respondent's one
wi tness offered no support for his claims.® Finally, the |aw
judge found that respondent had no discrimnation conplaint

directed towards the check airman for the Cctober 24th flight,

'Respondent claimed that his participation in a class action
suit alleging racial discrimnation by United Airlines caused
certain FAA enpl oyees to conspire against himand rate him badly,
and clainmed that the FAA only took action against himwhen it
| earned of his involvenent (i.e., when his nane appeared in a
newspaper article concerning the suit).

*Respondent's eval uation stated that, although the
instructor m ght have been acting in good faith, respondent was
confused and uneasy.

*This witness testified that, at the time of the second
training course, respondent did not conplain about discrimnation
by his instructor, but appeared to be nervous and unhappy because
the course was difficult for him Al though this w tness
testified overhearing instructors discussing respondent’'s poor
abilities as a pilot, he also believed that respondent was having
difficulty with the instructors because they were concerned with
his skill inadequacies. Tr. at 418-435.
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yet that airman testified that respondent did not successfully
conplete that flight check. As noted earlier, the Board has
declined to inquire behind FAA reexam nation orders, provided the
Adm ni strator establishes a legitimte basis to question
conpetency. Thus, the finding of no racial discrimnation was
not necessary, although it further supports the | aw judge's
conclusion that the Admnistrator's action had a reasonabl e

basi s.

The | aw judge's decision is supported by a preponderance of
the evidence. He was required to nmake credibility findings
resolving conflicting testinony about respondent's perfornmance
and capability, and respondent has not shown those findings to be

arbitrary or capricious. See Adnministrator v. Jones, 3 NTSB

3649, 3651 (1981), and Administrator v. Klock, NISB Order EA-3045

(1989), slip op. at 4 (law judge's credibility choices "are not
vul nerable to reversal on appeal sinply because respondent
bel i eves that nore probable explanations...were put forth").™
Respondent' s suggestions that he was not prepared for the
various flight evaluations and training and that he was nedically
unfit for the October 24th flight check offer no basis to reverse
the initial decision. Respondent possessed certificates that
allowed himto act as a pilot-in-command and flight instructor.

The Adm nistrator is entitled to be assured that at all tines

"“We al so note that respondent offered no contrary expert
testinmony regarding his current abilities as a pilot.
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respondent has the necessary skills to performthe certificated
functions safely and properly, and the tine or manner in which
the Adm nistrator obtains information indicating otherwise is

1

irrelevant.™ One incident is sufficient to call a pilot's
conpetency into question. In this case, the | aw judge accepted
testinony of a continuing inability, despite additional training
and assistance, to bring skills up to required levels. The
record indicates that, if anything, FAA enpl oyees may have
al | oned respondent greater |eeway than m ght have been
appropriate. *

It is equally irrelevant that at sone prior tine respondent
was pronounced qualified. To retain these certificates,

respondent has the responsibility to take whatever actions are

necessary to mamintain his proficiency.”

“"Thus, it is irrelevant that respondent may have been
unaware that the Septenber 17th flight was a check ride.
Regardless of its title or purpose in other contexts, it raised
doubts concerning respondent’'s qualifications. Mreover, as was
the | aw judge, we are unpersuaded by respondent's claimthat he
was unfit to fly on October 24th. The doctor's letter presented
to I nspector Swanson before the flight and admtted into evi dence
(Exhibit R 3) supports no such conclusion. (Respondent is
probably well aware that, had he obtained a certificate stating
that he was psychologically unfit, this would have raised
questions concerning his nedical certificate, which is also
subject to reevaluation by the Adm nistrator at any tine.)

“I nspector Swanson testified that safety woul d not be
i nplicated because, despite the | eeway he had accorded
respondent, he could ensure that respondent performed only ground
duties. He later admtted, however, that he could not preclude
respondent fromflying when off-duty. Tr. at 276-277, 343.

“Qur concl usion does not change even if we assune that the
FAA did not provide respondent with flight time to which he was
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ACCORDI NG&Y, I T IS ORDERED THAT:
1. The Adm nistrator's notions to strike are granted to the
extent set forth in this opinion; and

2. Respondent' s appeal is denied.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

(..continued)

entitled. Upon reliable evidence that respondent could not
perform properly under the certificates he had been issued,
reexam nation is in order. Respondent's argunment that

reexam nation may not properly be demanded unl ess an acci dent or
i ncident occurs is inconsistent with precedent. See
West nor el and, supra.
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